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TREATY-MAKING POWER AND THE PROVINCES:
FROM THE ‫״‬ QUIET REVOLUTION‫״‬ TO ECONOMIC CLAIMS * Annemarie J a c o m y -M i l l e t t e Faculty of Law, University of Ottawa In our divided contemporary world there are no compulsory legal rules binding the subjects of international law, which are in most cases sovereign States, in the absence of an agreement, whether it is a rule of customary law, a general principle of law or any other source of international law. The trend toward the emergence of a single world State is not yet set. On the contrary, the concept of State sovereignty is still very much alive as reflected in the statements and activities of both old and new States. In the light of this fact, it is easy to assess the significance of international treaties on the international plane, as a consequence of new poli tical, economic, technical, social and cultural developments.1 Accordingly, at the level of every day life on the municipal plane, international agreements have an impact in areas that are constantly expanding. In a modern unitary State and therefore a more or less centralised entity, the treaty-making power is vested in a particular organ by the law of that State, that is either a provision of a written Constitution or a fundamental rule of customary law and practice. The situation is somewhat different in a few federations where in the absence of a specific provision to that effect conflicts may arise. * For a more exhaustive study of treaty matters in Canada, see L'in troduction et l'application des traités internationaux au Canada, by this writer, Paris, L.G.D.J., 1971, which is a revised and amended version of a doctoral thesis submitted to the Sorbonne in 1966; forthcoming in 1974 at the Univer sity of Ottawa Press, Treaty Law in Canada, by the same; see also A. E. Go t l ie b , Canadian Treaty-Making. Toronto, Butterworths, 1968; the writer is grateful to Professor Donat Pharand who kindly took the time to read this article and made very useful suggestions.
1 As of July 1973, Canada was a party to 905 bilateral treaties with 107 States and 10 international organisations, and to 375 multilateral treaties on 93 subjects, as compared, for example, with 6,500 bilateral treaties with 152 States and 370 multilateral treaties on 78 subjects for the United States; during the year 1972, Canada became a party to approximately 33 bilateral treaties, 11 multilateral treaties and 34 informal memoranda of understand ing on external aid. financial and social autonomy than on claims to the treaty-making power proper.
Quebec activities in international relations have been discussed by several commentators and spokesmen for the federal and pro vincial governments. We will only outline Quebec's position in the sixties as reflected by public statements and practice. From 1965 to 1970 the same assertion of autonomy in external relations prevailed. For example, the Quebec Department of Inter governmental Affairs was set up in the spring of 1967, with respon sibility for co-ordinating relations with governments at home and abroad. It was a source of concern for some Members of Parliament as reflected in the Debates of the House of Commons. 11 The same year the federal government negotiated a cultural agreement with Belgium. Premier Daniel Johnson, on May 2 and 7, asserted Que bec's right to represent French Canada abroad in cultural and education matters and concluded that the federal government should not conclude international agreements in this field. The agreement was nevertheless signed on May 8, which provoked a strong reaction and opposition from the Quebec Premier and his cultural affairs m inister.12 A year later, on February 9, 1968 Quebec signed a Protocol with France modifying the 1965 agree ment on Education. Under its terms a Franco-Quebec Youth Bureau was set up. In the same vein, three lettres dentente were signed in Paris between France and Quebec. One of these dealt with co-operation on a communication satellite project, a field in which provincial governments, and not only Quebec, have expres sed their intentions of assuming domestic jurisdiction, in recent years.13
At the Constitutional Conferences of the late sixties between the provincial Premiers and the Prime Minister of Canada, the government of Quebec has reiterated its approach to the question. In particular, at the Conference held in Ottawa in February 1969, Premier Jean-Jacques Bertrand tabled a working paper on foreign relations. His arguments were based on law and facts at both the domestic and international level. 14 It should be noted however that the claims and proposals submitted by Quebec spokesmen some what differed throughout the years depending on their political affiliations, in particular as regards the role to be played in the various aspects of external relations. Though these different approaches have a common objective that of securing greater auto nomy for the province. The topic of international agreements concluded by the provinces is apparently no longer at issue, at least as indicated by public statements. However, we have to point out that in this area there are still unsolved problems such as the Belgium-Quebec cultural relations within the framework of the 1967 Agreement, or the distribution of power related to agreements on communication by satellite. 
Premier Bourassa's statements and activities must be viewed in relation to their counterparts in the other provinces. Since the establishment of the federation, specific problems and common interest have developed between the provinces and some foreign States in various fields. First, geographic and economic considera tions dictated the necessity of consultations between the provinces and the neighbouring states in the United States. Examples of this are official or informal meetings held between representatives of both countries to reach an understanding and take the appropriate measures whether a similar sourse of action or enactment of similar legislation in areas of an essentially administrative or technical nature. Accordingly, Ontario, Manitoba and New Brunswick have held discussions with their American neighbours to work out a policy for preventing and controlling forest fires.21 In this con nection Manitoba enacted the Forest Act which authorises the Minister of Mines and Natural Resources to enter into agreements with other governments (at home and abroad) with respect to cer tain matters relating to forestry.22
The construction and maintenance of international bridges and highways have also been covered by agreements between vari- 
Similarly the use of boundary waters, or recently the problems of water pollution, has been regulated by international agreements between the two countries. The provinces have also entered into arrangements in this area with contiguous states or their admin istrative and political subdivisions. 24 This was done in the mid sixties as well as in the seventies. An Agreement between Canada and the U.S.A. on Great Lakes Water Quality was signed and entered into force on April 15, 1972. A joint Communiqué was issued on July 14, 1972 by the Canadian Minister of the Environ ment and the Chairman of the United States Council on Envi ronmental
Quality. It reads partly as follows: "An agreement has been reached on a joint contingency plan for the Great Lakes, a proposed plan for the Atlantic coast has been drafted and a further round of discussions between officials of the responsible authorities in the two countries including the provincial and state authorities, is to be held . . . to complete the drafting of contingency plan arrangements for the Pacific coast." ‫■-‬ ‫׳'‬ Subsequently, in January 1973 Premier Barrett of British Columbia and Governor Evans of Washington State negotiated an arrangement on co-ordination of pollution control. During the negotiations they also discussed other international topics of inter est to both parties such as the control of salmon fishery and the Skagit River question. They acknowledged that these matters were within federal jurisdiction but maintained that they shared res ponsibility in such problems. These arrangements usually cover matters of limited scope and deal with administrative or technical matters but in recent years some of these involve economic and trade relationships. They cannot be considered as international treaties. However, when the conclusion of a true international agreement of a technical, admin istrative or economic nature involves primarily the provinces, a procedural pattern does emerge. First, consultations are held at the domestic level between federal representatives and the provinces concerned. In the meantime, negotiations take place between the representatives of the foreign state and the competent federal authority, sometimes with the participation of provincial represen The stand taken by the provinces with respect to international relations is also reflected by official public statements and docu 31 Canada Treaty Serien, 1952, No. 30; ibid., 1954, No. ments. There is no formal proposal from the English-speaking provinces to assume exclusive responsibility in the conclusion of international treaties dealing with topics within the provincial legislative jurisdiction. However, these provinces do requestand with more emphasis in recent years -a participation in negotiation of agreements concerning not only subject matters within provincial jurisdiction but also those of concurrent or un settled jurisdiction, mainly in economic areas. As stated by Premier Bennett of British Columbia in 1969, the conflicts and stresses within the nation "are primarily economic and financial in na ture". We have already observed that since 1970 Quebec is partly in agreement with this proposition.
Ontario's view in the matter is particularly meaningful. Premier Robarts sponsored and organised the Confederation of Tomorrow Conference held at Toronto in November 1967. 1 1 The conference dealt with the complex problem of constitutional review. In our field of interest, that is international relations, the province's approach at that time is suggested in the 1968 working papers prepared by the Ontario Advisory Committee. Out of the three papers dealing with this question. tw‫׳‬o endorse the view that the federal government has exclusive jurisdiction for the formal con clusion of treaties. These two commentators. Bora Laskin (now Chief Justice of the Supreme Court of Canada) and R. J. Delisle even argue that "if a province presently purported on its own initiative to make an enforceable agreement with a foreign State on a matter otherwise within provincial competence, it would either have no international validity, or, if the foreign State chose to recognize it. would amount to a declaration of independence", according to the former, and "the province would cease to be a member of the federation'', as submitted by the latter. :iT Official statements of the Ontario Government however do not endorse such a strong view. They merely recognize the chief res ponsibility of the federal government in this area, as evidenced by the propositions of that government submitted to the 1968 Constitutional Conference and tabled at the provincial Legislature on February 5, 1969. ;s Furthermore, the Ontario Government requests "a participation by the provinces in those decisions on external relations affecting matters under their jurisdiction." Accordingly the suggestion was made that there be regular and close consultation with the provinces, in the following terms: "The written Constitution must make explicit provision for formal machinery by which !he central government will regularly and closely consult the provinces, and by which the provinces will make their views known, particularly on those matters of external relations which come under, or in any way a¡ feet, their jurisdiction. The machinery would deal with such issues as the adoption of treaties, provincial representation at international conferences, and external aid‫.״‬ a!l Thus these proposals emphasize the need for prior consulta tion before the "adoption" of treaties for matters coming under or even affecting provincial jurisdiction. A similar view is submitted by Ronald G. Atkey in his paper entitled "Provincial Transnational Activity", published in 1970 in the Background Papers and Reports of the Ontario Advisory Committee on Confederation II. In a sum mary of that paper, the author even asserts that "some means must be found for accommodating the desire of some provinces to project externally their legitimate domestic activities into the international community". 40
In the last years and months the approach of the predomin antly English-speaking provinces follows the same pattern. It is more vocal on the need for greater autonomy at the provincial level and participation in the formulation of a national economic policy as regards national and provincial needs and exchanges abroad.41
In this connection, it is interesting to note the request sub mitted by most provinces to participate in the establishment of a national policy, and even sometimes to have their own direct foreign relations, with respect to the exploration, development and export of energy resources. The sharing of offshore mineral rights, for We have so far dealt only with trends, as reflected by the several arrangements concluded by the provinces either through visits of provincial officials abroad or visits of foreign officials at home. It remains to consider whether these activities have led the way to more permanent missions abroad who might be entrusted in the future with the negotiation and ultimately the conclusion of agreements. Most active in this field has been the province of though the final arrangement with Ottawa in May 1973 was to the effect that a member of the Canadian Embassy in that city would be specially assigned to represent Ontario's specific in terest. 1,1 Second on our list is Quebec with ten "Délégations générales" or offices abroad, four in Europe (Paris, London, Milan, Looking at this list we find a sort of similarity with the steps which in the past led to the acquisition by Canada of the rights to diplomatic representation and to conclude its own agreements. 65 01 Ibid., October 1971, p. 20G; CAobe and Mail, May 25, 1973 . Our list is not an authoritative one; it comes from a private source in the Departm ent of External Affairs.
(I:; International Canada, March 1973 , p. 102, February 1973 in December 1973 , there were 37 such provincial offices: these offices are established after a formal request has been subm itted to the country con cerned by the federal government authorities (according to a statem ent m a d e by an External Affairs official).
< ;4 Ibid., May 1971, p. 134: these "orientation officers" are now working in Rome. ¡Beyrouth and Athenes; they do not have a diplomatic status; worth m entioning is the fact that, after agreem ent between Quebec and Ottawa, a Quebec official was posted to Abidjan to act as a Counsellor in education n.atters w'ith a diplomatic status and under the authority of the Canadian am bassador: this official also reports to the Quebec education M inister on m atters of interest to the province. J a c o m y -M i l l e t t e , op. cit., n. 1 , above, Part I, Historical Back ground.
Tn both cases at the outset these rights were asserted in trade mat ters, in its broad sense, and in areas of conflicts of interests between the federal and the provincial authorities, though Quebec's claims are partly different from those of other provinces as it has been indicated earlier. We say "partly different" only because the economic claims of that province are somewhat similar to those of the predominantly English-speaking provinces.
Secondly we note that Ontario has fourteen "missions" abroad when Quebec has only ten. In the view of this writer the strong opposition of the federal government to Quebec's approach and objectives in this field -when those ol Ontario are met with no apparent reaction -is due mostly to the manner of submitting these claims, whether they come from "séparatiste " , "indépendentiste" or "fédéraliste " quarters. The "différence" is mainly a psycho logical matter, whether it is a family quarrel between French Cana dians or misunderstanding betwen English and French Canadians based on different approaches towards legal and political matters. The former are logical and argue in the abstract, the latter are pragmatic and empirical. This sketchy summary of external provincial activities bears witness to the trend noted earlier in this paper of increasing aware ness of specific provincial interests -as opposed to national interest -in the fields of economic and trade relations or cultural relations and communications.
It should be noted however that these activities do not involve questions of global national policy. The chief responsibility of the federal government in this area is not officially denied, as stated by the British Columbia Minister of Recreation and Conservation in March 1971 in the following terms: "[t]he province should not get involved in question of international politics."'1 '1 It is not a major issue which arises in domestic-intergovernmental relations in the seventies.
However, the province's warning and approach to the matter is summarized in a statement of Saskatchewan Minister of Finance in February 1973 which reads as follows: ‫[״‬t]he provincial govern ment has found by experience that they couid not sit back and wait for the federal Department of Industry, Trade and Commerce to promote Saskatchewan interest." Consequently, he concluded that "the province must assume an active role" in the matter. ',7
The author of this paper is thus somewhat perplexed as to how, in the future, the parties concerned will find a way to co ordinate these various activities and informal agreements in a field which is so vital for the country as a whole, that is trade and economic matters, if the pattern set in recent years and months does not take a new turn. This provision indicates clearly that the member States of a federation may possess capacity to conclude treaties though within certain limits. Since it is the result of lenghthy discussions between the members of the International Law Commission composed of eminent jurists from different continents and therefore various legal systems it proves, we submit, that an agreement had been |; T Ibid., February 1973, p. In the present state of international law and state practice such recognition as regards Canada, could only take place if the federal Constitution, the Ihilish North America Act, 1967, were amended. In this area, we submit, municipal developments in Courts' decisions and practice cannot create rules of law binding upon outside Stales, though these decisions and practice might be part of the domestic constitutional law in a slow process. It would then be an open invitation to interpretation of our Constitution by foreign powers, which is neither feasible nor in the mind of federal officials. The actors in the international community, which are mainly sovereign States, only recognize the capacity of member States to conclude their own international agreements when the federal Constitution permits and defines the limits of this capacity.
7,1
The leader ol' the Canadian delegation. M. 11. NVcrshof, stated that "the Canadian delegation has ‫״‬ rave reservations concerning paragraph 2 of Article 5 which, in our view, deals inadequately with the treaty-making capacity of members of a federal State, both from a political and from a strictly legal viewpoint‫״‬ fApril 28. 196.9 2nd session. Plenary session, repro In our view, on the Canadian plane, two solutions might be adopted. First a limited treaty-making capacity could be extended to the provinces by amending the British North America Act, after the required consultation between the federation and the provinces. International agreements concluded by the provinces would be restricted to matters within their constitutional jurisdiction, as stated in the British North America Act and its amendments. How ever, there would be no obligation to exercise this capacity and each province would have the choice to act on its own in each specific case, or to leave this responsibility, pursuant to an empirical approach to the matter, to the federal authorities though with no formal undertaking to do so. However, since the foreign relations of a country must reflect as far as possible basic global national objectives, the new written constitutional provisions would also specify the chief responsibility of the federation in this area. It would also foresee a machinery for joint consultation and agreement before the conclusion of any agreement by the provinces and also before the conclusion of any treaty by the federal government affecting primarily provincial interests and legislative jurisdiction.
The second solution, which would only be a "second choice", would be to include in the Constitution a provision asserting the exclusive treaty-making power of the federal government. The situation would thus be clearly defined as regards foreign powers. In this case, prior consultation with the provinces on agreements affecting specific provincial interests or on matters within provincial and concurrent legisative jurisdiction would have to be organized on a compulsory and regular basis. Accordingly Article 132 of the 1867 Constitution would have to be formally deleted or amended.
In both of these solutions, the establishment of a permanent federal-provincial Secretariat or agency specialising in these mat ters might be one form of consultative machinery. The Secretariat of the Constitutional Conference established in February 1968 or the new agency which replaced it in May 1973, the Canadian Intergovernmental Conference Secretariat, functioning efficiently could serve the purpose. It could do so by creating a special unit or division specialised in these matters within the Secretariat or by setting up a new agency on the model of the Secretariat. Periodic and regular meetings of provincial and federal representatives to examine draft treaties or suggest the conclusion of new agreements in answer to specific needs at both levels, would accordingly be held. This need of prior consultation has already been pointed out by both provincial and federal authorities and implemented in some cases. For example, in the field of external aid the federal government sometimes has consultation and make arrangements with the provinces to implement external agreements concerning subject-matters within provincial jurisdiction such as education. This aid may be accorded through multilateral channels or on a bilateral basis. We will refer to the events associated with the Francophone International Conferences on Education held from February 1968 to the Niamey conference in March 1970 which set up the Francophone Agency for Cultural and Technical Co-opera tion. The controversy between Ottawa and Quebec as to the status of the latter is however an illustration of the many difficulties encountered in this field. 71
Another instance of this need for concerted policy is given by the growth of Canadian external aid through the Canadian Inter national Development Agency (CIDA), in particular in the field of education. A perusal of the Annual Reports of this agency, indi cates that in 1972, 420 teachers were working in Francophone African countries as compared with 486 reported for the end of 1971. These international arrangements arc made on a bilateral and generally informal basis between CIDA and the country con cerned, though they also involve the passive or active co-operation of provincial public or private bodies. This observation is more evident in the case of foreign students and trainees from developing countries who come to Canadian Universities under CIDA's aus pices. In 1972 there were 432 such students and trainees from Francophone Africa. 72 For example, 39 Canadian teachers were in Algeria and 75 students and trainees of that country were attending C anadian Universities in 1972 (the statistics cited above are extracted from CIDA Annual Report, 1972-73) .
Canada has also been active in Commonwealth Africa for the year under survev. The links are older than in Francophone Airica. A shift should be noted toward concentration on assistance in energy, transportation, communication and agriculture, which do not directly involve Canadian provinces. 7:1 Aid in education remains nevertheless an important part of the programs. In 1972 there were 186 Canadian teachers as CIDA experts; conversely, 486 students cf these countries were scholarship holders in Cana dian Universities. 71 It should be pointed out that most arrange ments of that sort are not considered as international treaties. They are usually concluded in the form of memoranda of understanding.
The federal-provincial work-team concept also extends to other areas. An illustration is the agreement signed on the domestic plane by Quebec Minister of Intergovernmental Affairs and the Secretary of State for External Affairs on March 3, 1971, concerning a joint project in !Morocco, a S30 million aid program administered by CIDA involving Quebec experts. 7" ‫׳‬ As regards the most important rapports with the United States, effective joint action is sometimes translated by Canada diplomatic intervention. Such was the case of the North Dakota irrigation project, which provoked a note of protest from the federal govern ment forwarded to the United States. It was argued that the project would significantly and seriously degrade water quality in two Manitoba rivers. 7'; However, these are only a few‫׳‬ examples of co-ordination at the two domestic levels. Consequently, there remains a list of un solved problems as indicated in this paper. In practice, in our view, an accepted global and permanent approach to the question has not yet been devised, due mostly to Ottawa's reluctance to do so as well as the different approaches and claims of the parties con cerned with respect to distribution of power in areas either not ‫-‬ ' ■ ' · Although they m ight affect indirectly the wealth of the provinces as in the examples of loan and credit agreem ents providing for the purchase of C anadian goods m aterials and equipm ent; see for example the agreem ent with the East African Community signed on 28 October. 1970, financing inter alia the purchase of locomotives.
74 For example, 54 Canadian te; chers were posted in Tanzania and 63 T anzanian students and trainees were holding scholarships in Canadian universities in 1972.
t.‫»-‬ Développe m cvt économique et rural du Rif occidental, DERRO, see (1970) 22 External Affairs 101-2 and Internationa! Canada, January 1971, p. 18.
76 Globe and Mail, November 2 1 , 1973.
